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The OSHA guidance and interpretation on 29 CFR Part 1904.35 reprinted below is taken from the 
OSHA website.  The original memoranda can be accessed here: 

http://www.osha.gov/recordkeeping/modernization_guidance.html 
http://www.osha.gov/recordkeeping/finalrule/interp_recordkeeping_101816.html  

The rule does not prohibit drug testing of employees, including drug testing pursuant to the 
Department of Transportation rules or any other federal or state law. It only prohibits employers from 
using drug testing, or the threat of drug testing, to retaliate against an employee for reporting an injury or illness. 

Employers may conduct post-incident drug testing pursuant to a state or federal law, including Workers' 
Compensation Drug Free Workplace policies, because section 1904.35(b)(1)(iv) does not apply to drug testing 
under state workers' compensation law or other state or federal law. Random drug testing and pre-employment 
drug testing are also not subject to section 1904.35(b)(1)(iv). 

Employers may conduct post-incident drug testing if there is a reasonable possibility that employee drug use 
could have contributed to the reported injury or illness. However, if employee drug use could not have 
contributed to the injury or illness, post-incident drug testing would likely only discourage reporting without 
contributing to the employer's understanding of why the injury occurred. Drug testing under these conditions 
could constitute prohibited retaliation. 

For example, if an employee reports a repetitive strain injury or is injured as an innocent bystander and the 
employer requires post-incident drug testing, then that testing could violate section 1904.35(b)(1)(iv) because it 
is unlikely that such injuries would be related to drug use by the reporting employee. In contrast, it would be 
reasonable for an employer to require post-incident drug testing for a worker who reported an injury experienced 
while operating a crane or a forklift if the employee's conduct contributed to the injury. Employers need not 
specifically suspect drug use before post-incident testing, but there should be a reasonable possibility that drug 
use by the reporting employee could have contributed to the reported injury or illness. 

When OSHA evaluates the reasonableness of drug testing a particular employee who has reported a work-related 
injury or illness, it will consider factors including whether the employer had a reasonable basis for concluding that 
drug use could have contributed to the injury or illness (and therefore the result of the drug test could provide 
insight into why the injury or illness occurred), whether other employees involved in the incident that caused the 
injury or illness were also tested or whether the employer only tested the employee who reported the injury or 
illness, and whether the employer has a heightened interest in determining if drug use could have contributed to 
the injury or illness due the hazardousness of the work being performed when the injury or illness occurred. 

For substances other than alcohol, currently available tests are generally unable to establish a relationship 
between impairment and drug use. Employers should be aware that post-incident drug testing will not necessarily 
indicate whether drug use played a direct role in the incident. When evaluating the reasonableness of drug 
testing a particular employee, OSHA will consider whether the drug test is capable of measuring impairment at 
the time the injury or illness occurred where such a test is available. Therefore, at this time, OSHA may consider 
this factor for tests that measure alcohol use, but not for tests that measure the use of any other drugs. For 
information on various drugs’ effects on human performance, see National Highway Traffic Safety 
Administration - Drug Human Performance Factsheet 

Below are examples of drug testing programs and how the new rule may be interpreted to apply: 

Scenario 1: Employer required Employee X to take a drug test after Employee X reported work-related carpal 
tunnel syndrome. Employer had no reasonable basis for suspecting that drug use could have contributed to her 
condition, and it had no other reasonable basis for requiring her to take a drug test. Rather, Employer routinely 
subjects all employees who report work-related injuries to a drug test regardless of the circumstances 
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surrounding the injury. The state workers' compensation program applicable to Employer did not address drug 
testing, and no other state or federal law requires Employer to drug test employees who sustain injuries at work. 

Question: Did Employer violate section 1904.35(b)(1)(iv) by subjecting Employee X to a drug test simply 
because she reported a work-related injury? 

Answer: Yes. Section 1904.35(b)(1)(iv) prohibits an employer from taking adverse action against employees 
simply because they report work-related injuries. Rather, employers must have a legitimate business reason for 
requiring a drug test, such as a reasonable belief that drug use contributed to the injury. If drug use could not 
reasonably have contributed to a particular injury and the employer has no other reasonable basis for requiring a 
drug test, section 1904.35(b)(1)(iv) prohibits the employer from drug testing employees simply because they 
report injuries unless the drug test is conducted pursuant to a state workers' compensation law or other state or 
federal law. 

Scenario 2: Employee X was injured when he inadvertently drove a forklift into a piece of stationary equipment, 
and he reported the injury to Employer. Employer required Employee X to take a drug test. 

Question: Did Employer violate section 1904.35(b)(1)(iv) for drug testing Employee X? 

Answer: No. Because Employee X's conduct—the manner in which he operated the forklift—contributed to his 
injury, and because drug use can affect conduct, it was objectively reasonable to require Employee X to take a 
drug test after Employer learned of his injury. Drug testing an employee who engaged in conduct that caused an 
injury is objectively reasonable because conduct can be affected by drug use. 

Scenario 3: Employer drug tests all employees who report work-related injuries to the employer to get a 5% 
reduction in its workers' compensation premiums under the state's voluntary Drug-Free Workplace program. 
Employer drug tests Employee X when she reports a work-related injury that could not reasonably have been 
caused by drug use, such as a bee sting or carpal tunnel syndrome. 

Question: Did Employer violate section 1904.35(b)(1)(iv) by drug testing Employee X? 

Answer: No. Drug testing conducted pursuant to a state workers' compensation law, whether voluntary or 
mandatory, is not affected by section 1904.35(b)(1)(iv). 

Scenario 4: Employer requires all employees who report lost-time injuries to take a drug test because the 
employer's private insurance carrier provides discounted rates to employers that implement such a drug-testing 
policy. The relevant rate discount provisions in the private policy are identical to those in the applicable state 
workers' compensation law. Employer drug tests Employee X when she reports a lost-time injury that could not 
reasonably have been caused by drug use, such as a bee sting or carpal tunnel syndrome. 

Question: Would OSHA cite Employer for violating section 1904.35(b)(1)(iv) in these circumstances by drug 
testing Employee X to secure lower private insurance premiums? 

Answer: No. To maintain consistency between public and private worker's compensation coverage in the same 
state, OSHA will not cite employers under section 1904.35(b)(1)(iv) who conduct post-accident drug testing 
under private party policies that mirror the applicable state workers' compensation law. 

Scenario 5: Employer requires all employees who report lost-time injuries to take a drug test regardless of 
whether drug use could have contributed to the injury because the drug testing requirement is included in the 
collective bargaining agreement at the workplace. Employer drug tests Employee X (who is covered by the 
collective bargaining agreement) when she reports a lost-time injury that could not reasonably have been caused 
by drug use, such as a bee sting or carpal tunnel syndrome. The employer had no reasonable basis for suspecting 
that drug use could have contributed to her injury and had no other reasonable basis for requiring the test. 

Question: Did Employer violate section 1904.35(b)(1)(iv) by drug testing Employee X pursuant to a collective 
bargaining agreement? 



Answer: Yes. Section 1904.35(b)(1)(iv) prohibits an employer from taking adverse action against employees 
simply because they report work-related injuries absent a reasonable belief that drug use could have contributed 
to the injury or another reasonable basis for requiring a drug test. Although OSHA does not intend for section 
1904.35(b)(1)(iv) to supersede other state or federal programs addressing post-injury drug testing of employees, 
collective bargaining agreements may not supersede section 1904.35(b)(1)(iv). 

 

 

 

B. Drug and Alcohol Testing.5 

Section 1904.35(b)(1)(iv) does not prohibit employers from drug testing employees who report work-related 
injuries or illnesses so long as they have an objectively reasonable basis for testing, and the rule does not apply 
to drug testing employees for reasons other than injury-reporting. Moreover, OSHA will not issue citations under 
section 1904.35(b)(1)(iv) for drug testing conducted under a state workers’ compensation law or other state or 
federal law. Drug testing under state or federal law does not violate section 1904.35(b)(1)(iv). See sections 
4(b)(1) and 4(b)(4) of the OSH Act, 29 U.S.C. §§ 653(b)(1) & (4). Section 1904.35(b)(1)(iv) only prohibits drug 
testing employees for reporting work-related injuries or illnesses without an objectively reasonable basis for doing 
so. And, as in all cases under section 1904.35(b)(1)(iv), OSHA will need to establish the three elements of 
retaliation to prove a violation: a protected report of an injury or illness; adverse action; and causation. 

When evaluating whether an employer had a reasonable basis for drug testing an employee who reported a 
work-related injury or illness, the central inquiry will be whether the employer had a reasonable basis for 
believing that drug use by the reporting employee could have contributed to the injury or illness. If so, it would 
be objectively reasonable to subject the employee to a drug test. When OSHA evaluates the reasonableness of 
drug testing a particular employee who has reported a work-related injury or illness, it will consider factors 
including whether the employer had a reasonable basis for concluding that drug use could have contributed to 
the injury or illness (and therefore the result of the drug test could provide insight into why the injury or illness 
occurred), whether other employees involved in the incident that caused the injury or illness were also tested or 
whether the employer only tested the employee who reported the injury or illness, and whether the employer has 
a heightened interest in determining if drug use could have contributed to the injury or illness due the 
hazardousness of the work being performed when the injury or illness occurred. OSHA will only consider whether 
the drug test is capable of measuring impairment at the time the injury or illness occurred where such a test is 
available. Therefore, at this time, OSHA will consider this factor for tests that measure alcohol use, but not for 
tests that measure the use of any other drugs. The general principle here is that drug testing may not be used by 
the employer as a form of discipline against employees who report an injury or illness, but may be used as a tool 
to evaluate the root causes of workplace injuries and illness in appropriate circumstances. 

Consider the example of a crane accident that injures several employees working nearby but not the operator. 
The employer does not know the causes of the accident, but there is a reasonable possibility that it could have 
been caused by operator error or by mistakes made by other employees responsible for ensuring that the crane 
was in safe working condition. In this scenario, it would be reasonable to require all employees whose conduct 
could have contributed to the accident to take a drug test, whether or not they reported an injury or illness. 
Testing would be appropriate in these circumstances because there is a reasonable possibility that the results of 
drug testing could provide the employer insight on the root causes of the incident. However, if the employer only 
tested the injured employees but did not test the operator and other employees whose conduct could have 
contributed to the incident, such disproportionate testing of reporting employees would likely violate section 
1904.35(b)(1)(iv). 

Furthermore, drug testing an employee whose injury could not possibly have been caused by drug use would 
likely violate section 1904.35(b)(1)(iv). For example, drug testing an employee for reporting a repetitive strain 
injury would likely not be objectively reasonable because drug use could not have contributed to the injury. And, 



section 1904.35(b)(1)(iv) prohibits employers from administering a drug test in an unnecessarily punitive manner 
regardless of whether the employer had a reasonable basis for requiring the test. 

C. Incentives. 

Section 1904.35(b)(1)(iv) does not prohibit safety incentive programs. Rather, it prohibits taking adverse action 
against employees simply because they report work-related injuries or illness. Withholding a benefit—such as a 
cash prize drawing or other substantial award—simply because of a reported injury or illness would likely violate 
section 1904.35(b)(1)(iv) regardless of whether such an adverse action is taken pursuant to an incentive 
program.6 Penalizing an employee simply because the employee reported a work-related injury or illness without 
regard to the circumstances surrounding the injury or illness is not objectively reasonable and therefore not a 
legitimate business reason for taking adverse action against the employee. 

Consider the example of an employer promise to raffle off a $500 gift card at the end of each month in which no 
employee sustains an injury that requires the employee to miss work. If the employer cancels the raffle in a 
particular month simply because an employee reported a lost-time injury without regard to the circumstances of 
the injury, such a cancellation would likely violate section 1904.35(b)(1)(iv) because it would constitute adverse 
action against an employee simply for reporting a work-related injury. 

However, conditioning a benefit on compliance with legitimate safety rules or participation in safety-related 
activities would not violate section 1904.35(b)(1)(iv). For example, raffling off a $500 gift card each month in 
which employees universally complied with legitimate workplace safety rules—such as using required hard hats 
and fall protection and following lockout-tagout procedures—would not violate the rule. Likewise, rewarding 
employees for participating in safety training or identifying unsafe working conditions would not violate the rule. 
On the contrary, OSHA encourages employers to find creative ways to incentivize safe work practices and 
accident-prevention measures that do not disproportionately penalize workers who report work-related injuries or 
illnesses. If OSHA determines that an employer withheld a benefit from an employee simply because the 
employee reported a work-related injury or illness without regard to the circumstances surrounding the injury or 
illness, OSHA may issue a citation under section 1904.35(b)(1)(iv). 

 

15 The discussion of drug testing in this memorandum applies equally to testing for alcohol use unless specifically noted otherwise. 

6 Whether withholding a particular benefit constitutes adverse action depends on whether the failure to receive the benefit "could well 
dissuade" a reasonable employee from reporting a work-related injury or illness. See Burlington Northern, 548 U.S. at 68. 

 

 


