
OSHA Post-Accident Testing Guidance Webinar  
Follow Up Q&A 

 
Q: Would a blanket testing policy based on damage to equipment regardless of injury be considered 
retaliatory? 

A: Probably not. 1904.35(b)(1)(iv) is only concerned with injury reporting and whether drug testing is 
considered retaliatory because the employee reported or was injured. Since the trigger for the post-
accident test is vehicle/property/equipment damage, not the injury, it would not fall under the 
provisions in 1904.35(b). 
 

Q: If employees consent to post injury testing at the time of hire, does that allow us to conduct post 
injury testing? 

A:  No.  Employee consent to testing does not nullify your responsibility to ensure that the testing is 
objectively reasonable.   

 

Q: Do you have an opinion on whether this rule may be amended or revoked by the incoming 
administration? 

A: Difficult to say.   This rule is already final. Only the enforcement of the rule has been delayed. 
However, there is pending legal action about the adverse impact of the rule on employers and on 
workplace safety.  It is common in a change of administration, that there is a moratorium on federal 
rulemakings, except where deemed emergently necessary, for several months until new Federal agency 
administrators are appointed and in place.   New administrators (e.g. Sec. of Labor, OSHA administrator, 
etc.) may be required to review all recent and pending regulations and re-submit them to OMB for 
further impact evaluation.  This rule revision could be caught in that exercise, and hence further delayed 
or even withdrawn.   

 

Q: How does prior consent play a role in this? For example, if an employee is notified in the hiring 
process that if s/he gets hurt on the job, the employee consents to being drug and alcohol tested. This 
would not be retaliatory and the employee would then have the option of working someplace else. 

A: “Blanket employee consent to testing” even as a condition of employment, does not relieve the 
employer of the responsibility to ensure that the testing is objectively reasonable.   

 

Q: If a CMV driver is injured during an on-the-road accident, but no citation is issued (testing not 
required by DOT standards), does OSHA require testing? 

A: Post-accident drug/alcohol testing under the employer’s independent authority would be 
subject to the “objectively reasonable” standard.  OSHA does not require testing.  However, if the cause 
of the accident is unknown and the driver’s decisions, actions, failure to act, etc. could reasonably be 



impacted by the effects of drugs/alcohol, post-accident testing would most likely be permissible under 
the OSHA rule.   If the driver’s injuries were caused by the actions of someone else (e.g. driver’s vehicle 
is stopped and another vehicle rear-ends the CMV, causing injury to the CMV driver) and there is no 
reasonable expectation that the injured drivers actions or failure to act contributed to his/her injuries, 
post-accident testing could be considered “unreasonable” and thus discouraging injury reporting or 
viewed as retaliatory.    

 

Q: We have a policy that REQUIRES employees to report ALL incidents regardless of severity. Failure to 
report incidents will result in termination of employment. We drug test all employees involved in the 
incident, How would this policy effect OSHA's concern regarding discrimination? 

A:  I am not sure how you are defining incident—that may be a key to answering the question. If all 
injuries must be reported, regardless of severity (even, for example, a minor cut with no medical care), 
and everyone who could have contributed to the “incident’s” occurrence is tested along with the injured 
employee, the testing probably is not discriminatory.   
 

Q: Is there documentation of the OSHA clarification that measuring impairment is only applicable to 
alcohol and not drug tests? 

A: Yes, in its published guidance.   

http://www.osha.gov/recordkeeping/modernization_guidance.html 
http://www.osha.gov/recordkeeping/finalrule/interp_recordkeeping_101816.html 

“For substances other than alcohol, currently available tests are generally unable to establish a 
relationship between impairment and drug use. Employers should be aware that post-incident drug 
testing will not necessarily indicate whether drug use played a direct role in the incident. When evaluating 
the reasonableness of drug testing a particular employee, OSHA will consider whether the drug test is 
capable of measuring impairment at the time the injury or illness occurred where such a test is available. 
Therefore, at this time, OSHA may consider this factor for tests that measure alcohol use, but not for 
tests that measure the use of any other drugs.”  

 

Q: Can you please go back to slide 9 and just confirm that drug screens can be used that do not 
measure impairment? i.e. urine tests - only required to show impairment for alcohol testing? Thank 
you! 

A:  Yes, urine drug tests can be used for post-accident testing. See above question for references to this 
determination by OSHA in its published guidance/interpretations 

 

Q: We require a post accident drug test for anyone that seeks medical attention for a claimed work 
injury. It sounds like we now need to verify that the need to complete a drug test is reasonable? 

A:  Yes, you need to establish another “criteria” or “reason” for drug testing besides an employee setting 
medical attention for a work-related injury.  Additional criteria include:  State regulations about WC 

http://www.osha.gov/recordkeeping/modernization_guidance.html
http://www.osha.gov/recordkeeping/finalrule/interp_recordkeeping_101816.html


injury care or WC insurance benefits; state DFWP regulations (mandatory or voluntary) defining post-
accident or post-incident testing; business necessity (favorable liability/medical insurance rates, etc.); 
factors contributing to work-related injury can be impacted by or associated with employee 
drug/alcohol use.    

 

Q: Back to Scenario 1: I'm confused since the Employer "routinely subjects ALL employees who report 
work-related injuries to a drug test regardless of circumstances surrounding the injury", wouldn't the 
employer be required to drug test the employee so to keep the implied action/policy in keeping with 
the other employees' experiences upon reporting their injuries in the same manner under other 
circumstances? 

A:  It is the employer’s “blanket” post-injury drug testing policy that is the problem.   There is no 
objectively reasonable basis for “routinely” subjecting ALL employees who report work related injuries 
to drug/alcohol testing. The employee reporting work-related carpel tunnel injury cannot be drug tested 
solely because she has sustained or reported the injury.   

 


