
 

Webinar: DOT MRO Safety Concerns 

Q&A 

 
1. Does WorkforceQA direct us where to get Medical Miranda Waring Posters? 

a. The “medical miranda warning” is a part of the Medical Review Officer’s interview 

with the applicant/employee whose was reported positive, adulterated, 

substituted, or invalid by the laboratory.    There is no poster or other posted 

document of this element of the MRO’s interview. Below is the regulatory text 

concerning this “warning” that the MRO provides to the employee at the 

beginning of the MRO interview with the employee. 

40.135 (d) As the MRO, you must warn an employee who has a confirmed 
positive, adulterated, substituted or invalid test that you are required to provide to 
third parties drug test result information and medical information affecting the 
performance of safety-sensitive duties that the employee gives you in the 
verification process without the employee's consent (see §40.327).  
(1) You must give this warning to the employee before obtaining any medical 
information as part of the verification process.  
(2) For purposes of this paragraph (d), medical information includes information 
on medications or other substances affecting the performance of safety-sensitive 
duties that the employee reports using or medical conditions the employee 
reports having. 
(3) For purposes of this paragraph (d), the persons to whom this information may 
be provided include the employer, a SAP evaluating the employee as part of the 
return to duty process (see §40.293(g)), DOT, another Federal safety agency 
(e.g., the NTSB), or any state safety agency as required by state law. 
(e) You must also advise the employee that, before informing any third party 
about any medication the employee is using pursuant to a legally valid 
prescription consistent with the Controlled Substances Act, you will allow 5 
business days from the date you report the verified negative result for the 
employee to have the prescribing physician contact you to determine if the 
medication can be changed to one that does not make the employee medically 
unqualified or does not pose a significant safety risk. If, in your reasonable 
medical judgment, a medical qualification issue or a significant safety risk 
remains after you communicate with the employee's prescribing physician or 
after 5 business days, whichever is shorter, you must follow §40.327.  
  

2. If an employee needs this medication and affects their duty they would have to be let go. 

a. If the employee’s prescribing physician or other physician who evaluates the 

employee’s fitness for duty cannot determine that the employee can safely 

perform his/her assigned duties, then the employee’s duties would need to be 

modified so that the safety risk doesn’t exist.  If the duties cannot be modified to 

accommodate the limitations of the medication use, then other employment 

actions would need to be explored.    

  



 
3. Do we have to be careful on how we approach the question considering HIPPA? 

a. In general, HIPPA does not apply to workplace drug testing procedures and 

processes.   

4. If a driver has positive test and we have a copy for the prescription and a note from their 

doctor that they can do their job safe, are we OK? 

a. If the MRO reports a safety concern on a driver and the driver’s prescribing 

physician has provided you a statement that the driver can safely operate a 

vehicle while taking the medication(s) as prescribed, that is resolution of the 

safety concern.  It is important to note that the personal prescribing physician’s 

statement must be specific, indicating that the physician is aware of the driving 

duties and has evaluated the medication(s) and dosing regimen. 

5. How long do these notes/calls stay on record with the MRO's? 

a. MRO case notes/records are maintained for five (5) years. 

6. Are we required to give this notice to applicants that have been offered a position before 

they complete a pre-employment drug screen? 

a. No. 

7. After the MRO Interview- then a verified Negative result is sent to the DER- even if a 

safety concern issue is detected that requires the 5 day “pause”? 

a. Yes, the Negative will be reported by the MRO after the interview and the MRO’s 

determination that there is a legitimate medical explanation for the laboratory 

result (i.e. a valid prescription for a medication that explains the laboratory 

result). The safety concern will be issued after the conditions of the “5 day pause” 

are met (e.g. MRO discussion with the prescribing physician, employee declines 

to have his/her physician contact the MRO, no contact from prescribing 

physician) 

8. During that 5-day period… does the Employer know anything other than the verified 

Negative that was received? 

a. No.  

9. What happens if the employee tells the DER about the potential safety concern during 

this 5 day period? Does the DER now have any responsibility to monitor the employee 

until the 5 days are up?  

a. If the employee volunteers information that the MRO indicated he is considering 

a safety concern and the employee indicates that he has contacted his physician 

to discuss medications with the MRO, I think it is prudent for you to place the 

employee on medical leave until the employee provides a statement from his/her 

physician that he can work safely while using his meds as prescribed.  

10. What happens after the 5-day period and the MRO result letter is re- transmitted out and 

is now Negative with a Safety Concern----- does the DER have to do any special 

documentation of what the employee was doing during those 5 “pause” days from the 

original MRO verified Negative result? Will this be an issue down the road about the 

employee doing safety sensitive work during that timeframe between the Negative and 

the Negative with a Safety Concern?  



 
a. No.   There is no requirement to document actions prior to the safety concern 

notice. This is similar to an employee has a random test; the employee continues 

to work after providing the specimen; 4 days later the test result is reported 

positive. You have no duty or cause to restrict or otherwise alter the employee’s 

duty during that time.   

 
 


